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The employee accepts modified or alternate work, but is terminated
without cause before the 12 month period expires.

e The offer of modified or alternate work must last at least 12
months. Termination of the employee without cause would
entitle the employee to the voucher.

The employee accepts modified or alternate work, but is terminated
with cause before the 12 month period expires.

e Presumably, the employee is not entitled to the voucher- see
above #8 discussing a voluntary quit by the employee.

e See also Anzelde v. WCAB (1996) 61 Cal.Comp.Cases 1458
(Writ Denied) — When modified duty accepted by applicant,
but applicant was then placed on administrative leave for
investigation of alleged illegal activities unrelated to the
industrial injuries, the offer of modified or alternate work was
in good faith satisfying the employer’s [pre-1/1/04]
rehabilitation obligations.)

The employer would have modified or alternate work available, but
the employee previously quit the job voluntarily.

e Unclear. However, logically it would seem that the employer
would be eligible for the voucher unless there is an actual
offer of modified or alternate work within 30 days from the
termination of temporary disability.

The employer would have modified or alternate work available, but
the employee was previously terminated without cause.

e See#l11 above.

The employer would have modified or alternate work available, but
the employee was previously terminated for cause:

e For an argument that the employer is liable for the voucher,
see Robertson v. WCAB (2003) 68 Cal.Comp.Cases 1567 —
Applicant was terminated for 9 unexcused absences prior to
having been found P&S and QIW [under the pre-1/1/04



vocational rehabilitation statutes]. The employer argues that
they would have offered the employee modified or alternate
work if the employee had not been terminated for cause. The
Court, strictly construing former Labor Code §4644 found
that the defendant failed to satisfy any of the requirements in
the statute that would properly terminate its obligation to
provide vocational rehabilitation benefits to the applicant.
The Court found that there was no legitimate offer of
modified or alternate work.

e Note: We may be able to argue that the underlying rationale
in Robertson is no longer applicable. In Robertson, the Court
states repeatedly that “[pre-1/1/04] vocational rehabilitation
benefits are among the most important in the workers’
compensation scheme” noting, for example, that the right to
commute or settlement [pre-1/1/04] vocational rehabilitation
benefits is “severely restricted.” Well, [pre-1/1/04]
vocational rehabilitation benefits are certainly no longer “the
most important” in the workers’ compensation scheme given
the fact that they can now be settled by way of RU-102 and
the fact that the benefit has been entirely repealed for dates of
injury on or after 1/1/04.

e Practice Tip: If you are going to try to avoid liability for the
voucher under these circumstances, it would probably be best
to send an actual offer of modified or alternate work even if
the offer says that the job is not available because the
employee was previously terminated for cause. This notice is
certainly contradictory (an offer that’s not an offer), but it
would probably be extremely difficult to avoid liability for
the voucher without showing that the notice requirements of
Labor Code §4658.5 and Labor Code §4658.6 were met.

(14) There may be situations where there is no permanent partial
disability at the time temporary disability is terminated and, more
importantly, 30 days after the termination of temporary disability.
But, there may be a later finding of permanent partial disability and
an opinion that the employee cannot return to regular work, for
example, by a panel QME. However, at this point it would be
technically too late to send a “timely” offer of modified or alternate
work because you are beyond 30 days from the termination of TD.



You should make a practice of always sending the Notice of
Potential Right to Supplemental Job Displacement Benefit
within 10 days of last payment of temporary disability. The
notice advised the employee that there is a potential right to
the voucher; the notice is not an actual offer.

You may simply need to send the offer of modified or
alternate work within 30 days of receipt of the medical
opinion indicating permanent partial disability and the
applicable work restrictions.

Interestingly, the better argument may be to use the terrible
wording of the statute to argue that there is no liability for the
voucher at all. According to Labor Code §4658.5, the
employee is only eligible for the voucher if there is
permanent partial disability and the employee does not return
to work within 60 days of the termination of temporary
disability. Thus, if the employee has actually returned to
work within 60 days after the termination of TD, there should
be no liability for the voucher even if the employee is
subsequently deemed unable to perform the regular work. In
other words, the threshold requirements of §4658.5 must be
met by the employee before the obligation to offer modified
or alternate work under §4658.6 arises.



Return To Work Benefit

Permanent disability benefits are increased by 15% if within 60 days from when
the employee is permanent and stationary:

Employer does not offer regular work, modified work, or alternative work.
Applies only to remaining payments of permanent disability (payments
payable after the end of the 60 day period).

Only applies to employers with 50 or more employees. (Note: How is
“employer” defined?)

Employee not entitled to 15% increase if employee voluntarily terminated
employment.

Permanent disability benefits are decreased by 15% if within 60 days from when
the employee is permanent and stationary:

Employer offers regular, modified or alternate work.

Applies only to remaining payments of permanent disability (payments
payable after the end of the 60 day period).

Applies to employers of any size.

Work must last at least 12 months, but if work is terminated by the
employer before all the permanent disability is paid then remaining
permanent disability is increased by 15%.

Notices:

Notice of Offer of Regular Work — within 60 days from the permanent and
stationary date. (§10002)

Use Form 10133.53 (§10133.53) to offer modified or alternative work.



Flowchart — Return to Work Benefit (15%)
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Flowchart:
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3)

(4)

The employer offers regular work, modified work or alternate work but
the employee cannot work due to unlawful immigration status:

Administrative Regulations10002 expressly addresses unlawful
immigration status stating that “when the employer offers regular,
modified or alternative work to the employee...and subsequently
learns that the employee cannot lawfully perform regular, modified
or alternative work, the employer is not required to provide the
regular, modified or alternative work.

Cf. Supplemental Job Displacement Benefit

It is unclear whether or not remaining permanent disability payment
would decrease by 15% or simply remain the same. Labor Code
$4658(d)(3)(A4) indicates that permanent disability shall decrease by
15% regardless if the employee accepts or rejects an offer, so
presumably the 15% decrease would apply.

The remaining permanent disability payments are increased by 15%.

In cases where the employment is offered, accepted and later
terminated by the employer (see below regarding termination for
cause), Labor Code §4658(d)(3)(B) states that the remaining
permanent disability benefits shall be increased by 15%.
Furthermore, Administrative Regulation §10002(d) states that the
subsequent 15% increase begins from the date of the termination of
employment.

The increase in permanent disability only applies if the employer
employs 50 or more employees.

The remaining permanent disability payments are decreased by 15%.

In cases where the employment is terminated by the employee,
Labor Code §4658(d)(3)(B) states that the employee would not be
eligible for a subsequent increase in permanent disability.

Remember, the 15% increase only applies when the employer employs
50 or more employees.



(5)  The employer offers regular, modified or alternate work and the
employee accepts. The employee is later terminated with cause:

An argument in favor of a 15% increase in permanent disability is
the literal wording of Labor Code §4658(d)(3)(B) which describes
employment that is “later terminated by the employer” and
apparently does not expressly distinguish between terminations with
or without cause.

An argument against a 15% decrease in permanent disability would
be (1) that a termination for cause is more like the employment
being “terminated by the employee” within the meaning of
$§4658(d)(3)(B) rather than “terminated by the employer”; (2) see
discussion of the vouchers (#10) and the 4nzelde discussed therein;
and (3) any other result would be utterly nonsensical (even for
workers’ compensation in California).

(6) This situation basically addresses cases where the employee actually
returned to work (or never missed any time from work) in a regular,
modified or alternate capacity, but for example, the appropriate notices
were never sent (or not timely sent).

e An argument in favor of a 15% increase is the literal wording of
Labor Code §4658(d)(2) which requires that notice be sent
“within 60 days of a disability becoming permanent and
stationary” and “in the form and manner prescribed by the
administrative director.”

e An argument against the 15% increase would be the arguments
and cases cited above (#4) discussing return to work under the
pre-1/1/04 vocational rehabilitation system.

e Keep in mind that failure to send the proper notice under Labor
Code §4658 could subject the employer or carrier to penalties
pursuant to Labor Code §5814.



Newsline No. 55-07
July 27, 2007

Division of Workers' Compensation advises injured workers and claims administrators to use U.S.
Department of Education Web site to access accredited school information

The Division of Workers” Compensation (DWC) regulations for supplemental job displacement benefits (SJDB)
require that private schools used by injured workers for retraining meet certain requirements through accreditation.
Because the Bureau of Private Postsecondary and Vocational Education (BPPVE), which was part of the California
Department of Consumer Affairs and regulated degree-granting and vocational schools, was abolished effective
July 1, 2007, individuals are no longer able to determine if the school meets the BPPVE’s standards.

However, the SJDB regulations provided two other avenues for finding accredited schools: through the Regional
Associations of Schools and Colleges authorized by the United States Department of Education or through the
Federal Aviation Administration (FAA). The U.S. Department of Education’s Web site provides access {o a master
list of accredited colleges, universities and career and trade schools. The database lists approximately 6,900
postsecondary educational institutions and programs, each of which is accredited by an accrediting agency or
state approval agency recognized by the U.S. Secretary of Education as a "reliable authority as to the quality of
postsecondary education.”

The U.S. Department of Education Web site is at hitp://www.ope.ed.gov/accreditation/ and the FAA’s site is at
hitp://www.faa.gov/.

Any training outside of California must still be approved by an agency in that state that is similar to the BPPVE.
The BPPVE has also posted information on the sunset of its program on its Web site at
http://www.bppve.ca.gov/sunset updates.him.




4658.5

(a) Except as provided in Section 4658.6, i1f the injury

causes permanent partial disability and the injured employee does not
return to work for the employer within 60 days of the termination of
temporary disability, the injured employee shall be eligible for a
supplemental job displacement benefit in the form of a
nontransferable voucher for education-related retraining or skill
enhancement, or both, at state-approved or accredited schools, as
follows:

(1) Up to four thousand dollars ($4,000) for permanent partial
disability awards of less than 15 percent.

(2) Up to six thousand dollars ($6,000) for permanent partial
disability awards between 15 and 25 percent.

(3) Up to eight thousand dollars ($8,000) for permanent partial
disability awards between 26 and 49 percent.

(4) Up to ten thousand dollars ($10,000) for permanent partial
disability awards between 50 and 99 percent.

(b) The voucher may be used for payment of tuition, fees, books,
and other expenses required by the school for retraining or skill
enhancement. No more than 10 percent of the voucher moneys may be
used for vocational or return to work counseling. The administrative
director shall adopt regulations governing the form of payment,
direct reimbursement to the injured employee upon presentation to the
employer of appropriate documentation and receipts, and any other
matters necessary to the proper administration of the supplemental
job displacement benefit.

(c) Within 10 days of the last payment of temporary disability,
the employer shall provide to the employee, in the form and manner
prescribed by the administrative director, information that provides
notice of rights under this section. This notice shall be sent by
certified mail.

(d) This section shall apply to injuries occurring on or after
January 1, 2004.



4658.6

The employer shall not be liable for the supplemental job
displacement benefit if the employer meets either of the following
conditions:

(a) Within 30 days of the termination of temporary disability
indemnity payments, the employer offers, and the employee rejects, or
fails to accept, in the form and manner prescribed by the
administrative director, modified work, accommodating the employee's
work restrictions, lasting at least 12 months.

{b) Within 30 days of the termination of temporary disability
indemnity payments, the employer offers, and the employee rejects, or
fails to accept, in the form and manner prescribed by the
administrative director, alternative work meeting all of the
following conditions:

(1) The employee has the ability to perform the essential
functions of the job provided.

(2) The job provided is in a regular position lasting at least 12
months.

(3) The job provided offers wages and compensation that are within
15 percent of those paid to the employee at the time of injury.

(4) The job is located within reasonable commuting distance of the
employee's residence at the time of injury.



4658 (d)

(2) If, within 60 days of a disability becoming permanent and
stationary, an employer does not offer the injured employee regular
work, modified work, or alternative work, in the form and manner
prescribed by the administrative director, for a period of at least
12 months, each disability payment remaining to be paid to the
injured employee from the date of the end of the 60-day period shall
be paid in accordance with paragraph (1) and increased by 15 percent.

This paragraph shall not apply to an employer that employs fewer
than 50 employees.

(3) (A) If, within 60 days of a disability becoming permanent and
stationary, an employer offers the injured employee regular work,
modified work, or alternative work, in the form and manner prescribed
by the administrative director, for a period of at least 12 months,
and regardless of whether the injured employee accepts or rejects the
offer, each disability payment remaining to be paid to the injured
employee from the date the offer was made shall be paid in accordance
with paragraph (1) and decreased by 15 percent.

(B) Tf the regular work, modified work, or alternative work is
terminated by the employer before the end of the period for which
disability payments are due the injured employee, the amount of each
of the remaining disability payments shall be paid in accordance with
paragraph (1) and increased by 15 percent. An employee who
voluntarily terminates employment shall not be eligible for payment
under this subparagraph. This paragraph shall not apply to an
employer that employs fewer than 50 employees.



